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ARTICLES
EDUCATING OUR CHILDREN "ON EQUAL
TERMS": THE FAILURE OF THE DE
JURE/DE FACTO ANALYSIS IN
DESEGREGATION CASES*
ANTOINETTE SEDILLO LbPEz**

INTRODUCTION

In these days, it is doubtful that any child may reasonably be
expected to succeed in life if he is denied the opportunity of an
education. Such an opportunity, where the state has undertaken to provide it, is a right which must be available to all on
equal terms.
Chief Justice Earl Warren,

Brown v. Board of
Education'

Thirty years after the United States Supreme Court announced the above principle, the promise of an equal educational
opportunity is, as yet, unfulfilled. A common method of equalizing educational opportunity has been to desegregate schools by
busing. 2 Busing, however, has been challenged as being too result
oriented; proposals to curb this remedy have proliferated. 3 Even
the Justice Department has expressed a new policy: rather than
* Copyright © 1984 by Antoinette Sedillo L6pez.
** The author received her J.D. from UCLA in 1982, she served as a Court Law
Clerk with the United States Circuit Court of Appeals for the District of Columbia in
1982-83. Presently, she is associated with the law firm of Modrall, Sperling, Roehl,
Harris and Sisk in Albuquerque, New Mexico. The author expresses her appreciation
to Victor S. L6pez, Eleazar Ar/tmburo and Claudette Martinez for their support in the
completion of this article.
1. Brown v. Board of Educ., 347 U.S. 483, 493 (1954).
2. Keyes v. School District No. 1, Denver, Colorado, 313 F. Supp. 61, 90 (D.
Colo. 1970), af'd, 445 F.2d 990 (1971), cert. denied, 413 U.S. 921 (1973).
3. The Education Amendments of 1974, 88 Stat. 484, established a priority of
remedies to be used by federal courts and agencies in implementing desegregation.
Basically, the amendments endorsed neighborhood schools, and barred any order requiring transportation to a school other than the school closest or next closest to the
student's place of residence. They also contained a proviso stating that it was "not
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pursuing the traditional busing remedy to equalize educational
opportunities, it plans to enforce students' civil rights by challenging inferior education in predominantly black and other minority
schools. 4 Nonetheless, children educated in "racially impacted
minority," "barrio," "ghetto," or "inner city" schools continue to
5
be labeled as educationally disadvantaged.
Although the Supreme Court has made an effort, it has not
solved the basic problem of inequality. This Article will analyze
two components of educational equality: fairness of the6 process
and equality of the results rendered by the process. It will
demonstrate that the equal protection analysis of each differs, not
only with respect to the initial question of whether a given situation is held to be unconstitutional, but also with respect to the
fashioning of an appropriate remedy. In the first component, a
court evaluates the fairness of a process, considering notions of
efficiency as well as intentionality of the unfairness. This might
affect the question of whether a given action is held to be unconstitutional and it might also affect the scope of the remedy
granted. However, in reviewing the second component, i.e., the
results or condition rendered by the process, a different analysis
comes into play. Judicial review of results entails an examination
of the inequality created regardless of whether the process followed in achieving the result is efficient or tainted by "wrongdoing." The courts are concerned with unintentional as well as
intentional unfairness.
This Article will describe the narrow process oriented analysis and contrast it with the broader analysis of both the process
intended to modify or diminish the authority of the courts to enforce fully the fifth
and fourteenth amendments."
In 1976, a rider to an appropriations bill, 90 Stat. 1434, barred the use of federal
funds to "force" any desegregated school district to take action to force the busing of
students. Although several constitutional amendments have been proposed, they
have fallen short of garnering Senate or House support.
States have also proposed curbs on busing. See, e.g., Crawford v. Board of Educ.
of Los Angeles, 113 Cal. App. 3d 633, 170 Cal. Rptr. 495 (1980) (Court of Appeals
gave a detailed account of California's amendment designed to limit busing as a
remedy).
4. Ostrow, U.S.to Challenge Schooling of Minorities, L.A. Times, Oct. 5, 1981,
at 1,col. 3.
5. See Judge Wright's exhaustive discussion in Hobson v. Hansen, 269 F. Supp.
401 (1967), appeal dismissed, 393 U.S. 801 (1968).
6. Professor Fiss uses these terms to describe two interpretations of anti-discrimination laws:
Antidiscrimination laws are capable of two basic interpretations. One
interpretation-call it process-oriented-emphasizes the purification of the
decisional process. .

.

. A second interpretation-call it result-oriented-

emphasizes the achievement of a certain result. ...
Fiss, The Fate of.An Idea Whose Time Has Come.- AntidiscriminationLaw in the Second Decade After Brown v. Board of Education, 41 UNIV. CHIc. L. REV. 742, 764
(1974).
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and the results. 7 It will demonstrate the different conceptual
framework involved in evaluating each component. 8 This Article
will show how the Supreme Court has viewed educational equality following Plessy v. Ferguson.9 Initially, the Court's evaluation
was quite perfunctory, but it became increasingly strict.' 0 By
1954, the Court in Brown v. Board of EducationI was well on its
way toward evaluating the results as well as the process.' 2 Since
Brown, the Court has vacillated between reviewing only the purity
of the educational process and evaluating the equality of the results, especially when considering the appropriateness of a remedy.' 3
Despite judicial intervention, sociological data are
examined which indicate that in general minority children today
continue to receive an inferior education.
The theme of this Article is this: the equal protection guarantee is an affirmative promise that goes beyond protecting merely a
fair process of educational administration. Equal protection goes
further and requires a close examination of the educational results. Only in this manner can minority children benefit to the
fullest extent from state-mandated education and begin to participate fully in society.
I.

PROCESS-ORIENTED REVIEW

The Supreme Court was initially very deferential in its early
review of state action under the equal protection clause. Legislatures were given great leeway in how they chose to treat different
groups of citizens.14 The Court later began to change its view of
the limits imposed by the state action requirement of the Fourteenth Amendment and began to require that states justify their
5
disparate treatment of individuals by treating all citizens fairly.'
By the time Brown v. BoardofEducation16 was decided, the Court
had begun to gauge the fairness of legislative actions by the "results" of the process and by equality of condition. In the school
desegregation context, this meant that school administrators not
only had to be free from racial animosity in their processes, but
racial or ethnic groups had to be afforded an equal educational
opportunity or an equality of condition as well.' 7
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

See infra notes 14-66 and accompanying text.
See infra notes 92-105 and accompanying text.
163 U.S. 537 (1896). See infra notes 14-66 and accompanying text.
See infra notes 14-66 and accompanying text.
347 U.S. 483 (1954).
See infra notes 57-66 and accompanying text.
See infra notes 67-87 and accompanying text.
See infra notes 18-48 and accompanying text.
See infra notes 49-66 and accompanying text.
347 U.S. 483 (1954).
See infra notes 49-66 and accompanying text.
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"SeparateBut Equal"

The Court first announced the "separate but equal" doctrine
in Plessy v. Ferguson 18 which involved the enforced separation of
the races on railroad passenger cars. First, the Court analyzed
Plessy's claim that enforced separation of the races violated the
Thirteenth Amendment' 9 and read the Amendment as merely
abolishing slavery and involuntary servitude. 20 Noting that the
Thirteenth Amendment equally forbids Mexican peonage and the
Chinese coolie trade when they amount to involuntary servitude,
the course went on to say that the Fourteenth Amendment was
devised to meet the "exigency" of the Thirteenth Amendment
which did not sufficiently protect blacks from certain laws which
had imposed "onerous disabilities, burdens, and curtailed their
rights in the pursuit of life, liberty, and property."' 2' The Court
summed up its analysis of Plessy's Thirteenth Amendment claim:
A statute which implies merely a legal distinction between
the white and colored races-a distinction which is founded in
the color of the two races, and which must always exist as long
as white men are distinguished from the other race by colorhas no tendency to destroy the legal equality22of the two races or
reestablish a state of involuntary servitude.
In other words, only "legal equality" is guaranteed by the Thirteenth Amendment and only a state of involuntary servitude is
outlawed. 23 The only clear principle is that "equality" (whatever
18.

163 U.S. 537 (1896).

See also A. W. LOCKHART, et al., CONSTITUTIONAL

LAW 1265 (5th ed. 1980); G. GUNTHER, CASES AND MATERIALS ON CONSTITUTIONAL

LAW 754 (10th ed. 1980).
19. U.S. CONST. amend. XIII, § 1:
Neither Slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within the
United States, or any place subject to their jurisdiction.
20. The Court said that slavery implies involuntary servitude, and defined the
latter as:
a state of bondage: the ownership of mankind as a chattel, or at least the
control of the labor and services of man for the benefit of another, and the
absence of a legal right to the disposal of his own person, property or
services.
163 U.S. at 542.
21. Before concluding its evaluation of Plessy's thirteenth amendment claim, the
Court quoted Justice Bradley in the Civil Rights Cases, 109 U.S. 3 (1863), who said,
"It would be running the slavery argument into the ground to make it apply to every
act of discrimination which a person may see fit to make as to the guests he will
entertain .. " 163 U.S. at 543.
22. 163 U.S. at 543.
23. First of all, "legal equality" is undefined. What is its antithesis? Illegal
equality? Legal inequality? The search for meaning in the opinion is useless because
the Court decides what is "legal" when it decides as it did 58 years later in Brown,
that separation of the races is "illegal" (i.e., unconstitutional). Blacks would, thus,
under the Court's ruling, not be forced to be separated from whites. Second, the
Court's causal analysis is superficial and circular. A statute which implies a "legal
distinction" because of color has no tendency to destroy legal equality. A distinction
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that term may mean) was the intended goal in abolishing slavery.
24
The Court's analysis of Plessy's Fourteenth Amendment
claim was disingenuous. First, the Court held that the object of
the amendment "undoubtedly [is] to enforce the absolute equality
of the two races before the law."' 25 The Court went on to give
examples of situations not within the stated objective: "[Blut in
the nature of things [the Amendment] could not intend to abolish
distinctions based upon color to enforce social, as distinguished
from political equality, or a commingling of the two races on
terms unsatisfactory to either. ' 26 The Court then cited a "common instance" of permissible segregation: separate school systems
for blacks and whites, which many states had supposedly upheld.27 The Court distinguished Strauder v. West Virginia,28
which held that prohibiting blacks from sitting on jury panels was
unconstitutional. The Court implied that since Strauder involved
a prohibition rather than a separation, the precedent was
29
inapplicable.
The Court then considered Plessy's third theory. Plessy argued that the reputation of being a white person and being allowed to sit in a white coach was a property right of which he was
being deprived. The Court disregarded the suggestion that upholding the statute would justify a states' requiring separation of
persons with different colored hair and other such separations by
saying that "every exercise of the police power must be reasonable, and extend only to such laws as are enacted in good faith for
is the treatment of one group differently from another hence it is an inequality. Because it is a legal distinction, it isa legal inequality.
24. U.S. CONST.amend. XIV:

All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein
they reside.
25. 163 U.S. at 544.
26. Id. (emphasis added).
27. The case example used was a Massachusetts Supreme court case, Roberts v.
City of Boston, 59 Mass. (5 Cush.) 198 (1849), decided before the Civil War and
before the fourteenth amendment's passage. The Court cited inapposite state decisions alluding to laws prohibiting racial intermarriage and citing one state case which
upheld that law. 163 U.S. at 545. The cases the Court cited include Leehew v. Brummell, 15 S.W. 765 (Mo. 1891) (decided after passage of the fourteenth amendment);
Ward v. Flood, 48 Cal. 36 (1874) (California Supreme court decided that negro children may not be excluded from the public schools specifically set aside for them);
Bertonneu v. Board of Directors of City Schools, Case No. 1,361, 3 Woods 177 (1878)
(decided after passage of the fourteenth amendment); People v. Gallagher, 93 N.Y.
438 (1883) (decided after passage of the fourteenth amendment); Cory v. Carter, 48
Ind. 327 (1874) (decided after passage of the fourteenth amendment); Dawson v. Lee,
83 Ky. 49 (1884) (the Kentucky court held that using tax revenues rom whites' salary
for white schools and blacks solely for black schools would result in inferior schools
for black children and was therefore unconstitutional).
28. 100 U.S. 303 (1879).
29. The court went on to cite state cases upholding laws requiring separation of
the two races upon public conveyances.
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the promotion for the public good, and not for the annoyance or
oppression of a particular class."' 30 The Court concluded that the
Louisiana separation statute met this test because, when gauged
by established "usages, customs and traditions of the people, and
with a view to the promotion of their comfort, and the preservation of the public peace and good order," the law was no more
unreasonable or obnoxious than the acts of Congress requiring
separate schools for "colored children. ' 31 The Court criticized
Plessy's argument that the underlying assumption that enforced
separation of the races stamps the "colored race" with a badge of
inferiority 32 and made the observation that this was so only 33because the "colored race" chose-to construe it in that manner.
The Court erred in its assertion that enforced separation of
the races did not stamp the black race with a badge of inferiority.
Clearly, the only reason for passing separatist laws was the perceived inferiority of the black race. 34 Also, the Court, by asserting
that social prejudice would not be overcome by an enforced commingling of the races, missed the point of the statute. It was not a
statute which prohibited forced commingling; rather, it required
forced separation.
The Court made a questionable distinction between each
race's "civil and political" rights, which must be equal, and their
"social rights," which the Constitution did not protect. None of
these terms was defined. The Court's references to "commingling," "intermarriage," and "segregated schools" as being within
legislative regulatory power implies that the Court felt such matters were examples of "social rights" which the state could regulate with wide discretion. The privileges and immunities, due
process, or equal protection clauses could not interfere. The
Court's reference to blacks on jury panels intimates that this is an
example of the political equality the Constitution guarantees.
With all its faulty logic, the court did not stray far from an
"equality" principle. The opinion can be explained on the
grounds that the Court perceived that separation was a fair process. 35 As long as blacks were not totally denied the same privileges as whites, as in Strauder where blacks had been totally
precluded from sitting on the jury panel, they were treated fairly.
Thus, the government could have much leeway, limited only by its
163 U.S. at 550.
Id. at 550-51.
Id.
Id.
See generally M. HERSKOVITS, THE MYTH OF THE NEGRO PAST (1971) and
C. WOODWARD, THE STRANGE CAREER OF JIM CROW (1975).
35. See supra notes 8-9 and accompanying text for an explanation of how this
paper defines process.
30.
31.
32.
33.
34.
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obligation to be "fair." The opinion can be criticized in that it is
inefficient to separate the two races. Of course, given the social
and political climate of the time, 36 the inefficiency was not present
because of the social disruption which would have probably re37
sulted in the absence of separation.
Cases subsequent to Plessy demonstrate that the Court
1) gradually changed its perception of "fairness," becoming less
perfunctory in its analysis; and 2) gave indications of evaluating
the results of the challenged procedure in order to determine
whether the challenged process was ultimately fair.
B.

Early DeferentialApproach

The first Supreme Court case after Plessy which directly challenged unequal educational facilities was Cumming v. Board of
Education.38 There, the plaintiffs challenged the School Board's
closing of a black high school and replacing it with black elementary schools. Essentially the plaintiffs' argument was that the
School Board, in subsidizing private white high schools with tax
funds, discriminated against black high school students. Because
tax funds were not being used for the education of blacks, the
plaintiffs sought an injunction to prevent the collection and expenditure of taxes to support the school system.
The Board answered that for "purely economic reasons in the
education of the negro," it felt it necessary to close the black high
school which had been used to educate only sixty high school students. In its place, the Board opened an elementary school which
would accomodate two hundred black students. 39 The Board had,
at the same time, resolved that it would reinstate the high school
"whenever in their judgment the Board could afford it."40
The Court made three points in denying plaintiffs relief.
First, the School Board had wide discretion in how it chose to
allocate its money.4 1 The Court concluded that it had not set out
to establish a high school system in which blacks were denied education. Rather, the Board had allocated money to support private
36. See generally GREENBERG,

RACE RELATIONS AND AMERICAN LAW

(1969); B.

WASHINGTON, UP FROM SLAVERY (1968).

37. Justice Harlan's dissenting opinion is noteworthy because it describes all the
implications of Louisiana statutes, e.g., "A white man is not permitted to have this
colored servant with him on the same coach..."; and it demonstrates the public
function of railroads. He then equivocates by saying that the Louisiana statute was
unreasonable and concludes with an essay on the theme of a "color blind constitution" noting that a distinction based solely on race is unconstitutional. 163 U.S. at

552.
38.
39.
40.
41.

175 U.S. 528 (1899).
Id. at 530.
Id. at 533.
"In our opinion, it is impracticable to distribute taxes equally." Id. at 542.
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schools in which white children were educated. The fact that the
Board had chosen to educate a greater number of black grade
school children for the same amount of money that it had previously used to educate fewer black high school students was found
to be within their prerogative. 42 Second, the Court stated that the
relief which plaintiffs had requested would result in taking away
educational privileges from white students without giving black
43
children additional educational opportunities. Third, the Court
did not find any evidence that the Board had any desire or purpose to discriminate against any of the school children on account
of their race. 44
In effect, the Court looked at the process. The Board simply
had a limited amount of tax funds and while it made the decision
to educate a greater number of black children using these funds, it
could not be helped that the white high schools chosen were already existing private schools. The Board did not create a system
where only white children were allowed an education but merely
divided the funds in the way they perceived was most effective.
Thus, it seems that efficiency in the use of educational facilities
played a part in the Board's decision to close the school. The process seemed free of intentional or purposeful discrimination and
was a reasonable method of allocating funds.
Had the Court chosen to examine the results of the School
Board's decision, it would have probably found the conditions so
inequitable as to demand judicial intervention. The effect of the
School Board decision-to preclude black children from obtaining a high school education--could hardly be perceived as
equitable.
45
The Court's next education case, Berea College v. Kentucky,
involved the legality of a state statute which imposed fines upon
educational institutions operating integrated schools. Berea College had been found guilty of "unlawfully and willfully" permitting and receiving both white and black students. Berea College
argued that the statute was unconstitutional insofar as it had the
effect of depriving persons of their right to attend an educational
institution of their choice. The State of Kentucky argued that the
statute was a valid exercise of its police power and that the statute's purpose was to enforce the separate education of the races.
According to the state, voluntary association of the races was not
42. Id. at 544.
43. Id.

44. The Court left open the question of what effect purposeful discrimination

would have on the outcome. Id. at 545. The Court also refused to reconsider the

separate but equal doctrine because it had not been raised in the pleadings.
45.

211 U.S. 45 (1908).
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guaranteed by the Fourteenth Amendment.46
The Court avoided the questions of whether the state could
infringe on an individual's right to an education of his choice and
whether voluntary association is guaranteed by the Constitution.
Instead, the court ruled that since Berea was created by and subject to the state's incorporation statutes, the subsequently enacted
statute prohibiting the co-education of the two races amended or
repealed Berea's charter. This was held to be within the state's
police power.
Again, the Court looked at the state's process of administering education. The enforced separation of the races had already
been held to be within the State's power. Since it was construed as
merely regulating the state's corporations, the Court deferred to
the legislative judgment and held that the process did not violate
the Constitution. Of course, had the Court looked at the effect of
the statute, which barred students from attending the school of
their choice and thus denied black students the opportunity to attend college, it would have had to conclude that the results effectuated by the statute were inequitable.
Another education case was initiated by the parents of a Chinese student who wanted their child to attend the white school in
the area. In Gong Lum v. Rice,47 the plaintiffs said that separatist
laws were created to preserve the purity of the dominant (white)
race. They argued that this privilege should be afforded to other
races; color was a reasonable basis for classification but colored
meant one race, and that was the negro race. 48 The defendants
demurred on the ground that plaintiff was Mongolian or yellow
and therefore not entitled to attend Mississippi schools provided
for white or Caucasian children. The Court looked perfunctorily
at the curriculum and the number of months in the school term.
Determining that they were the same for white and colored
schools, the Court found no denial of equal protection because
separate schools for white and colored races had been upheld
before. The Court reasoned that Martha Gong Lum was yellow;
because yellow is not white, she had no right to attend the white
school.
The opinion is difficult to justify. The Court's deference can

be seen as the desire to avoid the difficult task of determining
which groups were "white" and which "colored." It was easier for
the School Board to determine that white was white and every one

else was "colored."
46. 211 U.S. at 52.

47. 275 U.S. 78 (1927).
48. Id. at 79.

The very perfunctory examination of the
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School Board's method of assigning children to schools illustrates
the extreme laxity of the review by the Court.
C. The Court's Shift
In 1927, the Court in Nixon v. Herndon,49 which did not involve education, began to shift its perspective about "fairness."
The Court invalidated a Texas statute prohibiting blacks from
voting in primary elections. The Court relied on the equal protection clause to hold that the statutory classification discriminated
against blacks on the basis of race. The Court did not look for
possible justification for the statute and hence did not engage in its
usual deference. The Court stated:
States may do a good deal of classifying that it is difficult to
believe rational, but there are limits, and it is too clear for extended argument that color cannot be made the basis of a50statutory classification affecting the right set up in this case.
Although the analysis in this opinion was sparse, it seems the
Court considered the nature of the right-i.e., the fundamental
right to vote-that was being trammeled. Rather than using the
Fifteenth Amendment to hold the statute directly violated the
right to vote, the Court looked to the Fourteenth Amendment's
equal protection clause to find that the result or effect of the state
statute denied blacks a right afforded to whites. The Court ignored the legislature's intent in passing the statute and instead
looked to the results or practical effect of the statute.
Twelve years later, in 1938, the Court showed further indications that it would no longer merely evaluate procedures to assure
that they were free of intentional animosity toward blacks. In
Missouriex rel Gaines v. Canada," plaintiff, a black male, wanted
to go to law school. There was no black law school in the State of
Missouri. When he applied to the white law school, the registrar
rejected his application and referred him to a statutory provision
which provided for state aid to blacks to seek an out-of-state education when it was not available in Missouri. The statute also
provided that the Regents should set up programs not available to
blacks in the state whenever it deemed it necessary or advisable.
The Court did not look at the legislative intent or the intent of the
Regents. Rather, the Court looked at the statute's effect on the
plaintiffHere, petitioner's right was a personal one. It was as an
individual that he was entitled to the equal protection of the
laws, and the State was bound to furnish him within its borders
49.

273 U.S. 536 (1927).

50. Id. at 541.
51.

305 U.S. 337 (1938).
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facilities for legal education substantially equal to those which
the State there afforded for persons of the white race, whether
52
or not other negroes sought the same opportunity.
Had the Court looked to the intent of the legislature with the

same deferential view it had in previous cases, the plaintiff might
have been denied relief. It would have been difficult to show purposeful animosity as intent is hard to prove, and it was not economically sound to open a law school for one black law student.
53
The downfall of the separate but equal rule was imminent.
In Sweatt v. Painter,54 the Court looked at the actual facilities

provied to black students and ignored the process for assigning
students to their respective schools. In this case and its companion, McLaurin v. Oklahoma State Regents,5 5 the Court came much
closer to overturning the separatist doctrine. In Sweatt, the Court
denied the state's argument that a newly opened law school satisfied the equality mandate of Plessy. The Court looked at the ac-

tual facilities supplied by the state, found them to be unequal in
quality, and ordered the disparity remedied. The Court ordered
Sweatt's admission to the University of Texas Law School. 56 In
52. Id. at 351 (emphasis added).
53. Ten years later, in Sipuel v. Board of Regents of the University of Oklahoma,
332 U.S. 631 (1948), the Court merely cited the Gaines case in holding that Oklahoma
must provide a legal education through its state institutions "in conformity with the
equal protection clause of the Fourteenth Amendment and provide as soon as it does
for applicants of any other group." This was a dramatic illustration of the Court's
ignoring the process and simply looking to the end results. Since the petitioner was
not afforded an equal educational opportunity, the court reasoned that the state must
provide one.
54. 339 U.S. 629 (1950).
55. 339 U.S. 637 (1950).
56. The Sweaut Court said:

Whether the University of Texas Law School is compared with the original or the new law school for Negroes, we cannot find substantial equality in
the educational opportunities offered white and Negro law students by the
State. In terms of number of the faculty, variety of courses and opportunity
for specialization, size of the student body, scope of the library, availability
of law review and similar activities, the University of Texas Law School is
superior. What is more important, the University of Texas Law School possesses to a far greater degree those qualities which are incapable of objective
measurement but which make for greatness in a law school. Such qualities,
to name but a few, include reputation of the faculty, experience of the administration, position and influence of the alumni, standing in the community, traditions and prestige. It is difficult to believe that one who had a free
choice between these law schools would consider the question close.
Moreover, although the law is a highly learned profession, we are well
aware that it is an intensely practical one. The law school, the proving
ground for legal learning and practice, cannot be effective in isolation from
the individuals and institutions with which the law interacts. Few students
and no one who has practiced law would choose to study in an academic
vacuum, removed from the interplay of ideas and the exchange of views
with which the law is concerned. The law school to which Texas is willing
to admit petitioner excludes from its student body members of the racial
groups which number 85% of the population of the State and include most
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McLaurin, the Court ordered that the black petitioner not be isolated from the white student body by having separate instruction
in separate classrooms or at separate times. In McLaurin, the
plaintiffs had not challenged the results of the school's actions but
challenged the actions themselves. The Court did not analyze the
school's administrators for unconstitutional intent. Rather, it
looked to the condition of plaintiffs education to determine that
he was entitled to relief.
D.

The Court Evaluates the Results as Well as the Process

Brown v. Board of Education,5 7 the landmark case in the
school desegregation context, has been criticized and praised by
commentators.58 Brown marks the beginning of the current mode
of analysis used by the Supreme Court in school desegregation
cases. In Brown, the Court ordered a change in the process, and
did so by examining the results or condition of the plaintiffs. The
Court accepted the lower court's findings that the facilities involved and other "tangible" factors were or were becoming
"equal." The Court then stated: "We must look. . .to the effect
of segregation itself on public education." 59 The Court declined
to "turn the clock back to 1868 when the Amendment was
60
adopted" or "to 1896 when Plessy v. Ferguson was written," but
instead considered "public education in light of its full developits present place in American life throughout the
ment and
6
Nation." '
After discussing the importance of education in American society, the Court posed the question of whether segregation, solely
on the basis of race, deprived minority children of equal educational opportunities even though tangible factors might be
equal. 6 2 The Court discussed previous cases which had required
of the lawyers, witnesses, jurors, judges and other officials with whom petitioner will inevitably be dealing when he becomes a member of the Texas
Bar. With such a substantial and significant segment of society excluded, we
cannot conclude that the education offered petitioner is substantially equal
to that which he would receive if admitted to the University of Texas Law
School.
339 U.S. at 633-34.
57. 347 U.S. 483 (1954).

58. See, e.g., Wechsler, Toward Neutral Princples of Constitutional Law, 73
HARV. L. REV. 1 (1959), reprinted in H. WECHSLER, PRINCIPLES, POLITICS, AND FUNDAMENTAL LAW 3 (1961); Black, The Lawfulness of the Segregation Decisions, 69
YALE L.J. 421 (1960); Heyman, The Chief Justice, Racial Segregation, and te Friendly
Critics, 49 CAL. L. REV. 104 (1961); Pollack, RacialDiscrimination and Judicial Integ-

rity: A Reply to Professor Wechsler, 108 U. PA. L. REV. 1 (1959).
59. 347 U.S. at 492 (emphasis added).
60. Id.
61. Id. at 493. "Only in this way," the Court said, "can it be determined if segregation in public schools deprives these plaintiffs of equal protection of the laws." Id.
62. Id.

1984l

DESEGREG4TION

states to afford blacks equal educational opportunities by ordering
their admission to white schools if there were no equivalent black
schools available. The Court alluded to intangiblefactors which
were not equal in segregated schools. 63 It then cited "modem authority" 64 which supported the notion that segregation has a tendency to retard the educational and mental development of
blacks. 65 Since the effect on blacks was detrimental, and hence
unequal, the separate part of the separate but equal doctrine was
66
overruled.
E.

The Court Retreats

Since Brown, the Court has never openly stated that it would
evaluate the results of educational process. However, it has frequently looked to the results in determining whether the process
was defective. The Court has used a dejure/defacto analysis with
respect to desegregation maintaining that de jure actions by the
government (i.e., intentional actions or actions sanctioned by law)
violate the Fourteenth Amendment while defacto situations of inequality do not. The Supreme Court has not made a clear distinction between the two types of inequality and has often been very
result-oriented in finding "de jure" discrimination. The latest
Supreme Court statement on the issue is equivocal and the Court
seems very willing to defer to the lower court's findings to determine whether there is dejure discrimination.
1. De Jure/DeFacto Distinction
The Court, immediately after Brown, rarely spoke on the issue of desegregation 67 but simply ordered schools to comply with
Brown 68 without specifying whether that meant merely to cease
operating segregated schools and having a segregationist process
63. "To separate them [children) from others of similar age and qualifications
solely because of their race generates a feeling as to their status in the community that
may affect their hearts and minds in a way unlikely ever to be undone." 347 U.S. at
494.
64. See Goodman, De Facto School Segregation: .4Constitutionaland Empirical
Analysis, 60 CAL. L. REV. 275 (1972), for a critique of the paucity of the literature
upon which the Court relied.
65. 347 U.S. at 494.
66. Id. at 495.
67. For a review of the lower courts' early attempts to implement Brown, see
McKay, "With 411 Deliberate Speed" A Study of School Desegregation, 31 N.Y.U.L.
REV. 991 (1956); Note, Implementation of Desegregation by the Lower Courts, 71
HARV. L. REV. 486 (1958); Bickel, .4Decade of School Desegregation, 64 COLUM. L.
REV. 193 (1964).
68. In Brown v. Board of Educ., 349 U.S. 294 (1955) (Brown II), the court ordered that all necessary and proper actions be taken to admit the black petitioners "to
public schools on a racially nondiscriminatory basis with all deliberate speed .
1d. at 301.
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or whether it meant to achieve a non-segregated result. 69 The first
case to outline extensive guidelines in complying with Brown's
mandate was Green v. County School Board.70 This opinion focused on the effects rather than on the intent or good faith of the
desegregation efforts. A small rural school district with two
schools, located in a county where half of the residents were black,
adopted a "freedom of choice" plan in 1965. After three years, no
white child had chosen to attend a former black school and about
85% of the black children remained in the all black school. Justice
Brennan, writing for a unanimous Court, emphasized that identification of the schools by color remained complete. He stated:
"The transition to a unitary, nonracial system of public education

was and is the ultimate end to be brought about.

. . . '7

Hence,

the court was examining results in attempting to create a remedy. 72 Green can be read as establishing an affirmative duty to
create desegregated schools. 73 This is consistent with an interpretation that the Fourteenth Amendment guarantees equality of
condition, not just that the rules be free of unfairness. However, a
consideration of the social climate of the times reveals that if the
74
results were unfair, in all likelihood the process was also unfair.
75
Later cases illustrate that the opposite might also be true.
The next major case to deal with the desegregation issue was
Swann v. Charlotte-MecklenburgBoard of Education.76 In Swann,
69. In Cooper v. Aaron, 358 U.S. 1 (1958), all nine justices signed an opinion
ordering Little Rock School officials in Arkansas to comply with a court desegregation decree. In Goss v. Board of Educ., 373 U.S. 683 (1963), a unanimous Court held
that transfer plans allowing students in the racial minority to transfer to schools in
which they would be in the majority would inevitably lead to segregation contrary to
Brown. In Griffin v. County Sch. Bd. of Prince Edward Co., 377 U.S. 218 (1964), the
Court found that a combination of closing public schools and granting public aid to
private white schools was an unconstitutional evasion of the Brown decree.
70. 391 U.S. 430 (1968).
71. 391 U.S. at 436.
72. Two other cases were handed down the same day as Green. Monroe v. Board
of Commissioners, 391 U.S. 450 (1968), invalidated a "free transfer plan" because it
permitted students to return at the "implicit invitation of the board" to an "old established discriminatory pattern" and Raney v. Board of Educ., 391 U.S. 443 (1968),
involving almost identical facts as in Green.
73. The Court stated as follows:
School boards such as the respondent . . . operating state-compelled dual
systems were. . . clearly charged with the affirmative duty to take whatever
steps might be necessary to convert to a unitary system in which racial discrimination might be eliminated root and branch.
391 U.S. at 437-38 (citations omitted).
74. See supra note 34.
75. See infra notes 76-86 and accompanying text.
76. 402 U.S. 1 (1971). Two other desegregation cases were heard between Green
and Swann. Alexander v. Holmes Co. Bd. of Educ., 396 U.S. 19 (1969) (emphasized
that the school board had the obligation to "operate now and hereafter only unitary
schools."); United States v. Montgomery County Bd. of Educ., 395 U.S. 225 (1969)
(required the reassignment of some faculty and staff in line with targets set by the
District Court).
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the Court specifically left open the question of whether a showing
of school segregation without any discriminatory action by the
school authorities is a constitutional violation requiring remedial
action by a school desegregation decree. 77 The Court, therefore,
made no statement as to the appropriateness of evaluating the results of school board actions to determine whether the conditions
give rise to an equal protection violation. Instead, the Court clung
to the requirement that plaintiffs must show discriminatory intent
to succeed. Interestingly, the Court did look to the results in determining whether the discriminatory purpose existed: "The court
should scrutinize [one-race] schools, and the burden upon the
school authorities will be to satisfy the court that their racial composition is not the result of present or past discriminatory action
on their part. '78 The results, i.e., the existence of one-race schools,
were a significant showing in plaintifis case.
After making the determination that there was an equal protection violation, the Court again looked at the results in fashioning a remedy: "When school authorities present a district court
with a loaded game board, affirmative action in the form of remedies altering attendance zones is proper to achieve truly non-discriminatory assignments. '79 Thus, upon the initial determination
that the process is unfair, the results can be analyzed to determine
the proper remedy necessary to achieve truly non-discriminatory
results. 80
Keyes v. School DistrictNo. 1, Denver, Colorado,8 1 involved a
school system which was segregated because neighborhoods were
segregated and not because of any statutory scheme. This was an
example of segregation which was not "dejure" in its traditional
sense. 82 The Court explained that the real difference between de
jure and so called defacto segregation is purpose or intent to segregate. While seemingly retaining the dejure/defacto distinction
and thus retaining a requirement that theprocess be tainted before
77. We do not reach in this case the question whether a showing that school
segregation is a consequence of other types of state action, without any discriminatory action by the school authorities, is a constitutional violation re-

quiring remedial action by a school desegregation decree.
402 U.S. at 23.
78. Id. at 26.

79. Id.
80. Four other cases were issued with Swam. Moore v. Charlotte-Mecklenburg
Bd. of Educ., 402 U.S. 47 (1971) (dismissed for lack of jurisdiction); North Carolina
State Bd. of Educ. v. Swam, 402 U.S. 43 (1971) (upholding a lower court decision
that a North Carolina anti-busing law was unconstitutional); Davis v. Board of
School Comm'rs of Mobile Co., 402 U.S. 33 (1971); McDaniel v. Barresi, 402 U.S. 39

(1971) (invalidating a state court order that barred a dual school system's implementation of a volunteer neighborhood school desegregation plan).
81. 413 U.S. 189 (1973).

82. Ie., "by sanction of law."
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an equal protection violation is found, the Court left open the
question as to whether a neighborhood policy by itself justified
racial or ethnic concentrations without any school district action.8 3
The question of whether inequitable conditions alone would be a
constitutional violation was left unanswered.
Justice Powell, concurring and dissenting in part, argued in
Keyes that the decisions from Brown to Green and Swann undercut whatever origins supported the de jure/defacto distinction.
Justice Douglas agreed. Powell maintained that Swann imposes
obligations on southern school districts to eliminate conditions
which are not regionally unique but are similar both in origin and
effect to conditions in the rest of the country. 84 Under his theory,
a certain condition or result would trigger a constitutional violation. He maintained that the Brown doctrine had now evolved
into a right derived from the equal protection clause "to expect
that once the State has assumed responsibility for education, local
school boards will operate integrated school systems within their
respective districts." This means that school authorities must
make and implement their customary decisions with a view toward enhancing integrated school opportunities. He went on to
describe what a school district could do to respect this right. 85 He
also emphasized the difficulty of trying to prove the elusive element of segregative intent.8 6 Justice Powell's argument rested
largely on the Court's increased focus on the results of school
board actions in desegregation cases.
Despite Justice Powell's urging the Court to eliminate the de
jure/defacto distinction, the Court has continued to insist there is
a difference between dejure and defacto discrimination and that
only dejure discrimination constitutes a constitutional wrong.
2.

Presumption Analysis

The latest elaboration from the Supreme Court is Columbus
Boardof Education v. Penick.87 The Court did not do away with
the requirement of a finding of dejure discrimination before imposing a remedy. However, guidelines for the lower courts in analyzing de jure discrimination cases were articulated. These
guidelines involved a unique set of presumptions allocating the
burden of proof in the lawsuit.
The plaintiffs alleged in Penick that the school board's actions had both a discriminatory purpose and effect. The showing
83. 413 U.S. at 212.

84.
85.
86.
87.

Id. at 217.
Id. at 225-26.
Id. at 232-35.
443 U.S. 449 (1979).
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at trial could have allowed the Court to hold that a discriminatory
effect of the school board's actions was enough to find a constitutional violation. However, the Court did not do so. Instead, it
affirmed the District Court and the Court of Appeals' findings that
the school board's conduct at trial was animated by a discriminatory purpose; it also found that the evidence showed a discriminatory effect broad enough to warrant a system-wide remedy. The
Court, in effect, separated the process and result inquiries. Upon
a showing of an improper process, the Court looked to the segregative effect to fashion its remedies.
The Court allocated the burden of proving the discriminatory
purpose in an interesting way. Evidence of disparate impact and
foreseeable consequences, while not constituting a constitutional
violation standing alone, were relevant in examining the process.
"Adherence to a particular policy or practice with full knowledge
of the predictable effects is one factor among many others which
may be considered by a court in determining whether an inference
of segregative intent should be drawn." After making aprimafacie showing with respect to the effects of the school board's practices, the burden shifted to the school board to show that it did not
engage in discriminatory practices. As with all presumption analysis, if the school board fails to carry this burden, it loses the
lawsuit.
In sum, while the dejure/defacto distinction still exists, more
than a mere evaluation of the process is required to find non-discrimination or non-favoritism. The effects can still be used to
evaluate the actual fairness of the process.
II.

MINORITY CHILDREN IN THE EDUCATIONAL PROCESS

Sociological data indicate that despite court ordered desegregation, minority children still do not, on the whole, receive an
equal educational opportunity.8 8 Minority school children do not
generally thrive in a newly integrated environment.8 9 Many of
their special needs are unmet. 90 For example, bilingual education
programs for Hispanics are often sacrificed for desegregation. 9 1
Hispanic children are often classified as white, so that desegregation can result in a school consisting of primarily black and His88. See generally, R. RIST, DESEGREGATED SCHOOLS: APPRAISALS OF AN AMERICAN EXPERIMENT (1979).
89. Id.
90. See G. BROWN, N. ROSEN, S. HILL, & M. OLIVAS, THE CONDITION OF EDUCATION FOR HISPANIC AMERICANS (Wash., D.C., National Center for Education Statistics, 1980).
91. J. Cardenas, "Desegregationand the Mexican American," in Desegregation
and Education Concerns of the Hispanic Community. Conf. Report, June 26-28,
1977, Wash., D.C., pp. 59-65. National Institute of Education.
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panic children. 92 Tracking and other methods of classifying
students often leads to "resegregation. '9 3 White ffight has ensured
94
that desegregated schools do not maintain a mixed population.
The dejure/defacto distinction has further confused the problem.
III.

A.

PROCESS/RESULTS REVIEW:

A DICHOTOMY

FairProcess

Currently, when courts review the process of administering
education, they do so by evaluating the "rules." These rules must
be fair.95 This can be seen as a check on a capitalist society which
demands efficiency in its procedural processes: A commentator
has described a capitalist system as follows:
[I]f a market economy is functioning properly, people simply get out of it what they put into it. And, the resulting differeven ideal. Fair games
ences are acceptable and fair, perhaps
96
have losers as well as winners.
The notion is that as long as the rules arefair, the different outcomes, on an absolute level, are justified. 97 This is because a cooperative system trying to maximize its production will choose the
ends which can produce the highest return from the use of a given
means. 98 Efficiency of the process is thus the underlying consideration when the fairness of a process is reviewed. 99 For example,
the due process clause, in its procedural role, sets out rules of fairness so that the litigation "game" is fair. When courts review
92. Bradley v. Milliken, 460 F. Supp. 299 (E.D. Mich. 1978) (for school assignment purposes Spanish surnamed students cannot be treated differently from other
white students).
93. See T. CARTER & R. SEGURA, MEXICAN AMERICANS IN SCHOOL (1979); T.
CARTER, A DECADE OF CHANGE (1979).
94. J. CAUGHEY & L. CAUGHEY, To KILL A CHILD'S SPIRIT: THE TRAGEDY OF
SCHOOL SEGREGATION IN Los ANGELES (1973).

95. See Anderson, Conflicts of Interest. Efficiency, Fairnessand CorporateStructure, 25 UCLA L. REV. 738, 754 (1978) (legal rules reflect a compromise between
efficiency and fairness).
96.

C. ORKUN, EFFICIENCY AND EQUALITY:

THE BIG TRADEOFF 78 (1979).

97. Hence, a person who can more effectively use a resource as a means of production should have greater claim to it. Assigning resources of production to those
most able to use them is likely to result in the largest production and is socially equitable in the sense that those who receive the largest input of resources from a cooperative system should be the ones who produce the largest amount for the system.
98. A. ALCHAIN & W. WALLEN, UNIVERSITY ECONOMICS 34-45 (3rd ed. 1972).

99. Many of our laws serve to maximize such an economically efficient system.
Restitution principles in contract law reward those who have performed an economically valuable service. Divorce cases which allocate the obligation of spousal support
depending on ability to pay maximized an economically efficient system (much more
efficiently than a welfare system). The doctrine of "substantial performance" relieves
entities who have performed an economically beneficial service from liability for minor defaults, thus, encouraging persons to enter into contracts without fear of nonpayment. Antitrust laws are an example of an attempt to effectuate an efficient economic system.

1984]

DESEGREGA TION

these rules, efficiency is always considered as a factor in determining the legitimacy of the "rules."' 100
Carrying this fairness/efficiency principle into the educational context requires that the process of administering education
be -efficient as well as fair. An example of such a rule regulating
the process is that states may not intentionally discriminate in administering education, i.e., the de jure/de facto distinction.' 0 '
Taking affirmative steps to desegregate the schools is not consistent with an efficient "color blind" process of assigning pupils to
schools. This, however, is not a principle of equality.. The authors
of the Fourteenth Amendment injected pure equality values into
an economic system (i.e., capitalism) in which efficiency and fairness in the process are most applicable. 0 2 Thus, there is a tension
10 3
between the two values.
At first blush, an adherence to an equality principle does not
seem to infringe on efficiency/fairness principles. After all,
should not every person be afforded an opportunity to compete
without external favoritism or discrimination? Is this not consistent with efficiency/fairness principles which would distribute education in an efficient manner to the most deserving? Under this
interpretation, no one would be barred from the "game." As long
as the "game" is played fairly (i.e., without discrimination or favoritism) efficiency/fairness principles are satisfied.
The Fourteenth Amendment, however, goes beyond guaranteeing a fair "game." It established an equal protection principle:
No State shall. . . deny to any person within its jurisdiction the equal protection of the laws. 1°4
Guaranteeing each person an equal educational opportunity does
not depend merely on the fairness of the rules of the competition
(if one can characterize education as a "competition"), but rather
the focus is on the individual and on the outcome of the "game."
100. Goldberg v. Kelly, 397 U.S. 254 (1970) (not too great a burden on the state to
afford welfare recipients an evidentiary hearing before the termination of benefits);
Boddie v. Connecticut, 401 U.S. 371 (1971) ("The formality and procedural requirements for the hearing can vary, depending on the interests involved and the nature of
the subsequent hearings.") quotedin footnote 8 of Board of Regents v. Roth, 408 U.S.
564 (1972) (holding that a non-tenured teacher was deprived of no properly interest
upon termination); Mathews v. Eldridge, 424 U.S. 319 (1976) (a balancing test weighing private interests with government interest including fiscal and administrative
burdens).
101. See supra notes 67-86 and accompanying text.
102. See supra notes 95-101 and accompanying text.
103. C. ORKUN, EFFICIENCY AND EQUALITY: THE BIo TRADEOFF 78 (1979). Dr.
Orkun, in his essay, describes the tension in detail. His thesis is that society is freuently obligated to trade between efficiency and equality and he elaborates on the
ifficult choices this tradeoff necessitates. He attempts to delineate the outlines of the
tension inherent in the two competing values and the compromises which society
must make to accomodate the two.
104. U.S. CONST. amend. XIV.
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Equality of Condition

All individuals are theoretically afforded equal justice and
equal political rights, without inquiry into whether it is the most
efficient use. 105 Citizens are guaranteed more than just fair rules.
It is difficult to defend as "fair" the provision of public education
at all taxpayers' expense including the childless or persons who
send their children to private schools. Moreover, the provision of
counsel for indigent criminal defendants can hardly be seen as a
cost-efficient method of conducting the judicial process; rather,
criminal defendants are placed on a somewhat more equal
footing. 106
A rationale for evaluating the results is that no matter how
fair the rules of the game seem to be, the results cannot always be
reconciled with the equality principle.' 0 7 A few considerations
should therefore be kept in mind. First, it is impossible to determine in advance who can use educational resources most effectively. Also, what is "effective use?" Is the goal to turn out
educated persons who will be the most valuable to society or is it
to turn out the most "intelligent" in an absolute sense? Furthermore, since some persons begin the game with a "handicap," the
rules are, at the outset, weighed against them. Finally, and most
importantly, it is literally impossible to devise an absolutely fair
game. Courts must therefore evaluate the results if they are to
gauge the true fairness of the process. If the results do not comport with the equality dictate, the process must be carefully scrutinized. The reasons for the imbalanced results must be isolated, if
possible. The impact of the need for efficiency at the expense of
fairness must be reweighed.
The causation aspect also differs in a result-oriented evaluation. Evaluating the "results" entails evaluating the outcome with
no immediate inquiry into what or who caused it. The notion is
that some aspect of the process caused the harm. The lawsuit is
less a "witchhunt" for wrongdoers and more an affirmative search
for remedy to an institutional harm.
In the context of school desegregation situations, even a cursory review of the various pupil assignment plans reveals that the
105. This principle governs voting rights cases and other civil rights cases. See,

e.g., Oregon v. Mitchell, 400 U.S. 112 (1970) and Rome v. United States, 447 U.S. 916

(1980).
106. Gideon v. Wainwright, 372 U.S. 335 (1963).

From the very beginning our state and national constitutions and laws have laid great

emphasis on procedural and substantive safeguards designed to assure fair trials
before impartial tribunals in which every defendant stands equal before the law.
Id. at 339.
107. See Fiss, School Desegregation: The Uncertain Path of the Law, 4 PHIL. &
PUB. AFF. 1 (1974).
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results do not yield an equal educational opportunity to all. There

are obvious disparities which are demarcated along racial and eth-

nic lines.10 8 A "harm" or inequality clearly exists.
Evaluation of the results and the elimination of the de jure/de
facto distinction is desirable because evaluating the outcome of
the process would make it easier to determine whether the process
was in fact fair. For example, a neighborhood school policy
which yields a dual segregated school system does not eliminate
the evils of segregation. Something more is needed.
There are a two basic arguments against using a result-oriented approach in school desegregation cases. The first is an uncertainty about the desirability of the goals to be achieved.
Questions as to the desirability of the goals have been raised as a
rationale for the Court's refusal to analyze the results. 09 When
the purity of the process is evaluated and integration occurs as a
result, little justification is required because integration is merely
the consequence of affording each person "fair" rules. 0 Under a
result-oriented approach, the results themselves must be justified,
and there is wide disagreement as to what constitutes fair results. I l Some argue that as long as there is no intentional discrimination, the results are, by definition, fair. 1 2 Others argue
that as long as there are some minority children in a school system, it is not segregated and the results are therefore fair. 1 3
108. See Note, The Federal Courts and Integration of Southern Schools.- Troubled
Status ofthe PupilPlacement Acts, 62 COLUM. L. REV. 1448 (1962) for a review
of
various pupil assignment plans which yield essentially segregated, unequal schools.
See also Racial and Ethnic Survey, Fall 1890, Pub. No. 390 Research and Eval.
Branch, L.A. Unified School District (March 1981). R. DORR, ORDEAL BY DESEGREGATION, 10(4), 34-39 ERIC EJ061107 UDS01695 (July-August 1972). The paper
describes some incidents relating to the atmosphere of terror that exists in the Southern
school system, including black teacher and student displacement, illegal student suspensions, racial intimidation, and physical violence.
109. Fiss, The Fate ofAn Idea Whose Time Has Come: Anti-discriminationLaw in
the Second Decade After Brown v. Board of Education, 41 UNIV. OF CHIC. L. REV.
742 (1974). There is ample sociological and educational literature delineating educational goals for students. Certain educational experts have examined a multitude of
goals which education ought to achieve for students while others have described perceived community goals. See Wilson, Social Class & Equal EducationalOpportunity,
38 HARV. EDUC. REV. 77, 84-90 (1968); Bowles & Levin, The DeterminantsofScholastic Achievement-An Appraisal of Some Recent Evidence, 3 J. HUMAN RESOURCES
I
(1968).
110. See supra notes 95-100 and accompanying text.
11. See Bell, Brown v. Board of Education and the Interest-Convergence Dilemma, 93 HARV. L. REV. 518 (1980); Foster, DesegregatingUrban Schools.- A Review
of Techniques, 43 HARV. EDUC. REV. 5-36, (1973). The author makes an argument
for the benefit of metropolitan desegregation plans; B. Ethridge, The Challenge
of
Quality IntegratedEducation, INTEGRATED EDUCATION, 1 1(3)-22-28 (March-April
1973). The author views the issue of desegregation as an issue of desire to integrate.
112. See supra notes 87-88 and accompanying text.
113. Covington v. Edwards, 264 F.2d 780 (4th Cir. 1978), cert. denied, 361 U.S.
840 (1979).
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Others argue that the goal is to eliminate all-minority and allwhite identifiable schools.'" 4 Objections by minority groups have
caused courts to worry about whether integration will benefit
by
them after all."1 5 The Court has gotten around these problems
16
retaining the process-oriented nature of its evaluation.
All of these concerns, however, fail to address the fact that it
equal protection clause itself which imposes the goal to be
the
is
achieved by the states. The clause imposes a goal of unequal conditions as well as unequal treatment. Segregation has undesirable
whether or
effects that afford minority children unequal treatment
17
It deprives chilnot it is intentional. Segregation stigmatizes."
dren of important educational contacts. Children in segregated
schools are prevented from interacting with a significant segment
of society. 1 8 This lack of exposure to other races and cultures
leads to ethnocentricity and an inability to understand other
often results
groups." 19 Finally, the existence of segregated schools
120
This can be exin schools that are, in fact, inferior in quality.
plained in many ways, but the fact that this tends to happen militates against allowing segregated schools to continue.
Segregation, and its accompanying dangers, can be avoided
but the costs and administrative burdens associated are admittedly
high. Particularly when integration is imposed as a remedy in
school desegregation lawsuits rather than as an objective for the
school board to consider in implementing its policies. If the
school board were to recognize that operating integrated schools is
a constitutional goal and steps were taken at the administrative
level to achieve that goal, the administrative costs and burdens
would be significantly less than court enforced desegregation because they would be undertaken as part of the regular school administration. If the Supreme Court were to eliminate its dejure/
de facto distinction and make a statement that the results of a
school board's administrative decisions will be subject to scrutiny,
the school board might make a conscious effort to comply with its
constitutional mandate.
The second major objection to a result-oriented approach is
114. See Justice Powell's dissent in Green v. County School Board, 391 U.S. 430

(1968).

115. Savage, Many Minority Students Back in Their Old Schools, L.A. Times, Apr.
11, 1982, at 1, col. 1.

116. See supra notes 87-88 and accompanying text.

117. D. AUSUBEL & P. AUSUBEL, EQUAL DEVELOPMENT AMONG SEGREGATED
NEGRO CHILDREN (1973).
118. S. LIGHTFOOT, WORLDS APART 172 (1978).
119. G. ALLPORT, THE NATURE OF PREJUDICE (1954).
120. See, e.g., Bills to Further the Achievement of Equal Educational Opportunities.Hearings Before the General Subcomra on Education of the Comm. on Education and
Labor, House of Representatives, 92d Cong., 2d Sess., H.R. 13195, 13983 & 15299

(1972).
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the fear of harming innocent white children who must be bused
into minority schools to achieve desegregation. Children throughout rural America are bused with no harmful effects. The only
real objection has to be the condition of the schools. However, it
hardly seems fair to allow minority children to remain in conditions which white parents will not allow their children to experience. Of course, this problem would cease to exist if the schools
were, in fact, equal in condition. If the schools were required to
afford equality of condition in all ways, the problem would cease
to exist. Viewed on a systemic level, integration and equality of
condition are the utopian goals to which society should strive.
The goals can be achieved in many creative ways.' 2 ' Facilities
can be upgraded, magnet schools can be created and schools can
22
be integrated.
California courts have adopted a result or effects analysis in
determining that the California State Constitution imposes an
"obligation to take reasonable steps to alleviate segregation in the
public schools, whether the segregation be defacto or de jure in
origin." 23 In that regard, the California approach is similar to the
approach advocated in this Article. Simplifying the litigation by
eliminating the dejure/defacto distinction and looking to effects
or results to determine whether minority school children are receiving an equal educational opportunity has proven to aid a great
many minority school children. For example, in Larry P. v.
Riles 124 the Ninth Circuit ensured that black school children will
no longer be subjected to biased I.Q. tests which resulted in a disproportionate number of normal black children being enrolled in
classes for the educable mentally retarded. Then Attorney General George Deukmejian made several arguments-some of which
were racist-to explain differences in I.Q. test scores. First, he
relied on a genetic argument: natural selection has resulted in
black persons having a gene pool with lower intelligence than
121. See, e.g., L. MARSHALL, THE ROLE OF CAREER EDUCATION IN DESEGREGATING SCHOOLS IN LARGE CITIES, ERIC ED156 915 (1978). The author studies a

voluntary desegregation plan in Dallas, Texas which used career education in "mag-

net schools" which offered special programs. The plan, drawn up by a task force of
Mexican-Americans, blacks, and whites was successful: Students were enthusiastic,

reading and comprehension scores improved. Problems encountered were insufficient
parental involvement and difficulty in attracting enough whites to the schools.
122. Id.
123. Crawford v. Board of Education, 17 Cal. 3d 280, 290, 551 P.2d 28, 34 (1976).
See also Tinsley v. Palo Alto Unified School District, 91 Cal. App. 3d 871, 894, 154
Cal. Rptr. 591, 606 (1979); McKinny v. Oxnard Union High School District Board of
Trustees, 31 Cal. 3d 79, 91-93, 181 Cal. Rptr. 549, 554-56, 642 P.2d 460, 465-67 (1982)
(Proposition I did not alter school districts' constitutional obligations to take reason-

ably feasible steps to alleviate segregation regardless of its cause).
124. - F.2d -, 80-4027 (9th Cir., Jan. 23, 1984), affirming Larry P. v. Riles, 495
F. Supp. 926 (N.D. Cal. 1979).

CHICANO LAW REVIEW[

[Vol. 7:1

whites. 125 The district court found the argument "highly suspect"
and noted that the defendants were unwilling to admit reliance on
this theory for policy making purposes. Second, the Attorney
General argued that because of blacks' lower socio-economic status, they are at a greater risk for diseases due to malnutrition and
insufficient medical attention. The district court found the facts
did not support this theory as they did not explain why more severe mental retardation does not occur in greater proportions
among blacks and the poorer sections of the population.
It can be seen that the attempts to rationalize disproportionate results of a process (i.e., the I.Q. test) were ad hoc at best. The
court did not have to define "intent" to find unconstitutional results. The relief granted did not point to a wrongdoer. The district court simply ordered an elimination of disproportionate
black enrollment in classes for the educable mentally retarded.
The manner in which these results are to be achieved was left to
the school authorities' discretion.
Taking the focus off of "wrongdoing" allows courts and
school districts to focus on the real issue: the quality of educational conditions. Courts need not punish segregative intent by
using a busing remedy. Instead, they can simply evaluate an educational inequality and fashion a remedy to rectify it.
CONCLUSION

It is a conceptual line that distinguishes analysis of the process as opposed to the educational results. Although the Supreme
Court has come far in analyzing the results, it has, regrettably, not
abandoned its required finding of dejure discrimination or segregative intent before concluding that a constitutional violation exists. This Article has argued that the de jure/defacto distinction
ought to be eliminated. Instead, inquiry should be made into both
the process and the results for evidence of inequality. This approach would bring equality of conditions for minority children
who presently suffer from the discriminatory effects of the past.
Brown's promise of an equal educational opportunity would be
one step closer to being fulfilled; all our children might then receive an education "on equal terms."

125. Id. at 955.

